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NO. 21,944 


IN THE UNITED STATES COURT OF APPEALS 
POR THE NINTH CXRCULT 


Pte FEEYA CHAVEZ, JR., 
Appellant, 
We 
MAJOR GENERAL R. G. FERGUSSON, 
Pao. eormy, Commanding General, 


Pore ord, Californie, 


Apoeiliee. 


APPELLEE'S BRIEF 


JURISDICTION 
miner ection Was Commenced am the United 
meeces District Court, by the filing of a complaint 
mor cdqeclaratory judgment and for injunction. It 
eevenu to invoke the jurisdiction of the District 
Pemuetnder 23 USC 1331 and 28 USC 2201. The 


Beeeicciction of this Court is asserted under 28 USC 1291. 


asaee 


Uwe Prstrict Court issued an order to show cause, 
directing the respondents to show cause why the 
defendant should not be enjoined and restrained 
Brommeompeliing plaintiff to be tried before a court- 
Meaccbal during the pendency of this action. The 
Bencmdanvs tijed a return to the order to show cause 
which stated as grounds to dismiss the action, one, 
Pe@ewecotpiaint did not state a claim upon which re- 
lief could be granted, two, that the Court did not 
have jurisdiction of the subject matter, and three, 
that there was absent an indispensable party, to-wit, 
the Secretary of the Army; also, four, that there 
PocoeocmimMmstrabive remedies of review and appeal. 
Gwe Cours heard the matter as a motion to dismiss 
as well as an application for injunction. 

The District Court observed that no 
authority had been advanced by the plaintiff for the 
proposition that the Army lacks jurisdiction to court- 


fmoretewenor disobeying orders an enlisted soldier 


=e 


who has made the claim that he is a conscientious 
Payecece 4 21d in the absence of such authority, 

the Court concluded that defendant is acting within 
eaemcecope Of his jurisdiction. 

Wath respect Co the claim that plaintifr4r 
Was entitled to declaratory judgment of separation 
from the military service, the Court stated it 
pelieved it was without jurisdiction to entertain 
such a matter. 

On March 30, 1967, the Court ordered that 
the order to show cause be discharged, and that 
Pe@ewoaccaon be dismissed. 

Popellant, under tne caption as plaincir® , 
fimemeatter, On April 25, 1967, filed in this Court 
eewotion FOr a restraining order, together with a 
memorandum Of authorities and an affidavit of the 
eppellant. These documents were docketed as Court 
of Appeals number 21,794. Service was not effected 


on appellee. On April 26 the motion was denied. 


iemceprocecding does not appear as a part of the 
Meconmimcilis case, nor is it mentioned by appellant. 
Puisoemgoc appearing as part of the record in either 

case is the fact that appellant was tried by court- 
Marcial tOllowing tne denial of the restraining 

order, and was convicted on April 26, 1967. Review 

of the court-martial findings is now pending before 

the Board of Military Review in Washington. (Affi- 
Seeomomerrancis Heisler attached to motion to yacate 
order.) These matters are also set forth in appellee's 


mocLOmeco Gismiss the appeal. 


THE FACTS IN THIS CASE 
moe lacus in this Case must be derived 
from plaintiff's complaint in the United States Dis- 
trict Court. He alleges that he was born in Los 
Angeles on March 23, 1944; that he graduated from 
high school in 1961, and enlisted in the United States 
Army Reserve in June 1965 for a period of six years. 


memvenuron active duty at Fort Ord, California, on 


ie 


September 10, 1965. The complaint alleges that he 
meceamera conscientious cd jector to war in any form 
in October 1965 at Fort Ord. He refused to salute 
Peieouwteer and refused to train. On November 17, 
1965 he was ordered to be tried before a court- 
mercial, He was tried and convicted and sentenced 
TO the stockade for six months. The confinement 
weemcerminated in April 1966. He again refused to 
obey orders, and a second court-martial was ordered, 
and he was tried on June 3, 1966. He was also found 
pumiuyecna was Sentenced to six months in the stockade. 
ipefori 1966 plaintiff had filed a DA form 1049 
pursuant to Army regulations AR 635-20, requesting 
Poe aree as a conscientious objector. This appli- 
Seuron was denied during the time he was serving 

nis sentence on the second court-martial. Following 
his release from the stockade ne for the third time 
disobeyed orders, and on December 2, 1966 charges and 


eecciricaLions were Tiled against him. 


mewolleces in has CcoOmplainy thac having 
Mecome a Conscientious objector to war in any form, 
Mewcoulad noc conscientiously comply with any orders 
wemoeneiven FO him, nor could he in accordance with 
ilomucac@inegs Salute any orficer, nor could he 
Hervveipave in any military training in preparation 
for war. On this basis he refused to salute his 
ee tcereaia retused to train, and was ordered court- 
martialed. 

Now appellant contends that by reason 
Poiemascemoed CONSCLentious ODjJeCction, the acts 
Meeceeeeppcilee causing him to be court-martialed 
Weree times are unlawful. 

Appellant contends that AR 635-20 authorizes 
PS@@mregiires the appellee to discharge from milivary 
peaitecesan cnlisted man such as appellant, who is a 
bona-fide conscientious objector; that there is no 
basis in fact for appellee's refusal so to discharge 
wane appellant; and that said refusal in his behalf, 
and ordering him to be tried before a court-martial 


MieeiacecOnsCcientious inability to participate in 


E6e 


Cor .aeeroining is unlawful, and that this Court 
Pm@ouve declare that appellant is enti vied to 
Separavion from milivary service ooroeeae to AR 635-20. 
ier Peeculte Clear irom tne toresoi me cear 
Wiesappet lant voluntarily enlisted and committed 
pim@celeeror 2 period or six years; that during the 
Pourceso: tnis Enlistment ne developed what he calls 
Pmeorscet envious Objection co war in all forms, and 
Mimemmeccouse Of Lnis Conscientious objJeccvion Ne as 


mos going to accept any oes iro His supermonre, 


meeiomoursiineg this course of action he three cimes 
bemocravely relused orders and as a result was 
eourt-martvieled. It also appears clearly that he 


was aware of the existence of Army Regulation 635-20, 
end did make an application under said regulation 

by utilizing Form 1049 and reouesting discharge 
taereby. This application was submitted through 
regular channels and was denied. Notwithstanding the 
@eoscl, che 2opéllanc persisted in his own judgment 


as to what he was going to do and wnat he was not 


going to do, wnich in effect was a comolete re- 
Prctsyion Of the obligation that he undertook when 


Neat Cime. 


Gi 
ct 


me enlisted, and the cath taken a 


SORCITFICATION OF ERRORS 
macons. Cevine tne appeiient's "Sspeciti— 
Poe oneo. errors, it must be born in mind that fol- 


Pevememene Gismissal of the action by the District 


Pece sce proceeding in this Cougst, by figing a 

Poor em Or a injunction, and asking the Court for 

pemorGers.o Snow cause of for an order enjoining 

bone apocllce fromeconducting the third court-martial. 
Pome. SMeCITLeataon Of HrYvorus. che 

eppelles extracts the following as possibly the 

essucs which the appellant woule present to this 

nee @e ti rst, thet because of claim to consciencious 

Beeection, adoellant hes the risat to refuse to osey 

eny orders, and chat the resulting coyrt-martials 

Maren follow such refusal constivuce a muitiple 


oo fine - 


Meopercy iff = constitutionel sense 


Soe 


mes 2 COuScicucionel viggsht to discharge because of 


* 


mesecOnSscLencious objection. 


Under the next heading, Argument, appellant 


Peete tec es Che first Subdivision that the United 
eeates District Court has jurisdiction over the sub- 
Meewsmccee-. Under this subdivision, he quotes from 
Sie letet COUrc's Memorandum and Order as follows: 


"No authority has been acvanced 
by plainciit TOE cle Hroncs Ti10M 
wna>o tne eee LACks uci cole clon 
GO court-—rertial for disebeying 
erders an ae soldier Who 
Mes mage (he claim they Be wisea 
SGgeciencLous ObFeCctor. Tnrcne 
eocence of SUCH euthority, wenis 
CourG een only conclude cnet che 
Beene, 15 Bee within che 
Seope of his jurisdiction.” 


(ey 


Aopetilant, rollowing tne quotation, then makes the 
Stacement that he beiieves his memorancum of points 
Peomotes@f1 vies did in tact cive cases which were 

Pes i4ert co his claim, that civil courts are authorized 


~O review military procedures before court-martial to 


Seecrtinc whether 1% acted within its powers. 


RGUMENT 


ieee there iS fo CONnStivuclonal Yimgec to 
teliel trom tne opligeticn to bear arms 
Hecavuse Of CONSCientious objection. 
PercecOnucnalOn Was mMece 10 Ul. 8. we 
Macintosn, 283 US 605, to ee the Court replied, 
page 623: 


Penis, if it means whes ie seems to say, 
mopam 25cOnishing statement. or 
Source, there is so such orincigme 
BRESENG COnsvuicution, Tixed or ovner= 
msc. Meme CONSCLENTIOUS Sbyector 

we velleved irom che Cbhblization co 
oar ars iff ObeECLENCSe to no Con= 
Seroluloral DrOViSiOnN, EXDress oF 
mepl1ed: GCuc because, ana only because, 
a6 has accoréeé ee as policy or 
Congress thus to relieve hin.'! 


ea Cie Sao mere) 
Tre Loe Kee Sq Cus 


POPGe Ve. Jo. Seca eS 
BOO F. 20 623; 
oe den. 358 US 928 


Bios 


popellent'S Stacus 2S that .of 2m enlisted 


e Grimley, 137 US 147, 


b 


wee eeeee SUpeeme Covert in lz 


poeiisament 1s a contrach; but 

He 18 ONS Ok those cohcracts 

weaech Chanses the Stacus $.%, = 9% 

By cols iene cue Cligiri2e2 becomes 

ee cOlmer ££ ee Canhouw of his 
Sel Voll olOnm. Wis ow ost the bare renaee| 
me Pas OnCS put on, Ff Fo 


Bell v. a - 
366 US 393 


omer  ~O Cischarge emlisted members betore 
their cerm of service expires is expressly granted 


Pemedewwcercuary of une Amy. 


MecrOc10n Ghon military service ch Yeligious 


Peowicowis 2 GMauter of legis 


Sah 


Congress in the Selective Service Act 
(50 USC[App.]J456j) has provided as follows: 


"(j) Nothing contained in this 

title [sections 451-454 and 455- 

471 of this Appendix] shall be 
construed to require any person 

to be subject to combatant training 
AiceoeuvyLee sin Chesarned torees al 
the United States who, by reason of 
Peligi1ous training and bellier, is 
conscientiously opposed tO participa- 
tion in war in any form. 


This section was amended by Congress on June 30, 1967 
(Public Law 90-40) to delete the words "in a 
relation to a Supreme Being involving duties 
superior to those arising from any human relation" 
The Department of Defense as a matter of 
policy promulgated Department of Defense Directive 
00.6: 
ime POL eine 


A. No vested right exists for any 
individual to be discharged 
from military service at his 
own request before the expira- 
Clon On waLS Cerio Service, 
whether he wsmsenvanesvolunvars ly 
or involuntarily. Administrative 
discharge prior to the completion 
Of Nis termool Service is dis= 
cretionary with the service con- 
cerned, based on judgment of the 
facts and circumstances in the case. 


Seer, 


"B. The fact of conscientious ob= 
gection does not exempt men 
trom Ggne dranu., mowever, Une 
Congress has deemed it more 
essential to respect a man's 
religious beliefs than to force 
him Go serve in the Armed 
Herees, and accordingly has 
recognized bena tide religious 
objection to participation in 
Wie, in any form, to the extent 
that such an objector (1-0 classi- 
fication) is not inducted into 
the Armed Forces but is required 
to serve his country for the 
Samesperiod Of tame in envi laren 
work contributing to the main- 
tenance of national health, 
satevy, Or Interest under a 
prescribed Alternate Servace Plan 
(Conscientious Objectors' Work 
Program). Consistent with this 
national policy, bona fide con- 
scientious objection by persons 
who are members of the Armed 
Forces will be recognized to 
the extent practicable and equitable." 


Implementing the DOD 1300.6, the Department 
of the Army promulgated AR 635-20 and AR 135-25, ap- 
plteable Go personnel] in the active military service, 
and personnel in the Reserve. AR 635-20 states: 


U2— POLICY. ae Consideration will 
be given to requests for separation 
based on conscientious objection to 
participation in war, in any form, 
when such objection develops sub- 
sequent to entry into the active 
military service. 

* * ee * * * * 
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"e. All requests for discharge based 


on conscientious objection will be 
considered on an individual basis in 
mecordence With une facus and special 
Eimcumoauances an a particular case. | 


mice cere 15 no authority which compels 
discharge, nor is there any authority 
that relieves an enlisted man from 
the performance of his duty and 
ecCOrdads vo Nam Une Yiehu Of disobedience: 
Fleming v. U. S., supra 
Clark v. U. S., supra 
Storey v. U. S., supra 
Korte v. U. 5., supra 
Courts cannot review and determine validity 
of military assignments to duty. 


Orloff v. Willoughby 
345 us 83, 94 


Noyd v. McNamara 


267 Supe. 70! 
Sion mned 536 107 Ci.) 


Brown v. McNamara 


263 F.Supp. 686 


Pecitien ef Green, supra 


See 


Federal Courts will not issue a writ of 
Peon bio1oOn Or Otherwise review the acts of a court- 
martial unless it appears that it is acting in excess 
Ghetto sUriSdiction. 


Burns v. Wilson 


346 


Snith v. Whitne 
ne, 10S to7~ 


Noyd v. McNamara, supra 


CONCLUSION 

From the facts of this case, appellant's 
Course Of conduct is Su gueeaee disopedience on 
orders. He demands a discharge. His alternative is 
metUcaletO Obey orders. The ultimate resolution is a 
discharge by court-martial order. Appellee fails to 
seé any standing in this Court. Appellant's court- 
martial is now before the Board of Review. It may 
reach the Court of Military Appeals. 

Copy of Army Regulation No. 635-20 is attached 
as Appendix I, and copy of DOD 1300.6 as Appendix II. 

Respectfully dia 
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Attorneys for Appellee 
DATED: November 28, 1967. 
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CERTIFICATE 
ie certity that, im connection with the 
preparation of this brief, I have examined Rules 
18, 19 and 39 of the United States Court of Appeals 


for the Ninth Carcult, and that, an my Opinion, 
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Te : 


Be a) J i AMO — 


CHARLES ELMER’ COLLETT 
jcniet Assistant UnitedsStates Attorney 
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CHARLES ELMER COLDBIC™ 
/Chief Assistant United States Attorney 
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Army REGULATION ’ 


No. 635-20 


HEADQUARTERS: 
DEPARTMENT OF THE ARMY 
Wasuinoton, D.C., & January 1966 


PERSONNEL SEPARATIONS 
CONSCIENTIOUS OBJECTION 


ANGST TOTO CT eee eS = 
Separation of personnel having less than 180 days service....___ a ee eye 
PANIC O Ruy = ee ee ee er ee ee 
Form of separation certificeate--.._-_--___.~ ‘ 


1. Purpose. This regulation sets forth the 
policy, criteria, and procedures for disposition of 
military personnel who, by reason of religious 
training and belicf, claim conscientious objection 
to participation in war in any form. 

2. Scope. This regulation applies equally to 
commissioned officers, warrant officers, and en- 
listed personnel in the active military service. 

3. Policy. a. Consideration will be given to 
requests for separation based on conscientious ob- 
jection to participation in war, in any form, when 
such objection develops subsequent to entry into 
the active military service. 

b. Requests for discharge will not be enter- 
tained when based solely on conscientious objec- 
tion which existed, but which was not claimed 
prior to induction, enlistment, or entry on active 
duty or active duty for training. Similarly, re- 
quests for discharge will not be entertained when 
based solely on conscientious objection claimed 
and denied by the Selective Service prior to 
induction. 

c. All requests for discharge based on consci- 
mtious objection will be considered on an indi- 
vidual basis in accordance with the facts and 
special circumstances in a particular case. 

_ d. Final determination will be made at Head- 
quarters, Department of the Army, on all requests 
for discharge based on conscientious objection. 

4, Procedure. a. Military personnel will sub- 
nit applications for discharge by reason of con- 
sclentious objection on DA Form 1049 (Personnel 
Action) to their immediate commanding officers. 
The individual requesting discharge will include 
n his application or as an inclosure thereto the 


Se hs Se te es et tet et em ee ce ee om ew ee ee ee 


re ee oe we ee eo oe oe ee ap Oe ee ee oe ow 


we er a ew ee te ew ee 


Paragraph 


eonNanrr ON HE 


information indicated below as the minimum re- 
quired for consideration of his request. The in- 
dividual may submit such other information as 


_ desired. 


(1) General information. 

(a) Full name. 

(6) Military service number. 

(c) Selective service number. 

' (d) Service address. 
(e) Permanent home address. 
(f) Give the name and address of each 
* school and college which you have at- 

tended, together with the dates of your 
attendance, and state in each instance 
the type of school (public, church, 
military, commercial, ctc.). 

(g) Give a chronological list of all occupa- 
tions, positions, jobs, or type of work 
other than as a student in school or 
college, in which you have at any time 
been engaged, whether for monetary 
compensation or not, giving the type of 
work, name of employer, address of 
employer, and the from/to date for 
each position or job held. 

(h) Give all addresses and dates of: resi- 
dence where you have formerly lived. 

(7) Give the name.and address of your 
parents and indicate whether they are 
‘living or deceased. 

(j) State the religious denomination of sect 
of your father and mother. 

(%) Did you apply to the Selective Service 

System (Local Board) for classifica- 
tion as a conscientious objector prior 


*This regulation supersedes AR 635-20, 9 November 1962, aa rescinds DA message 742770, 4 December 1965. 
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to entry into the Armed Forces? To 
which local board? What decision was 
made by the Board, if known ? 

(2) If you have served less than 180 days 
in the military service and are dis- 
charged as a conscientious objector, are 
you willing to perform work under the 
Selective Service Conscientious Ob- 
jectors’ Work Program? Yes 
No Will you consent to the 
issuance of an order for such work 
by your Local Selective Service Board? 
Yes No 

(2) Religious training and belief. 

(a) Do you believe in a Supreme Being? 

>), Describe the nature of your belief 
that is the basis of your claim, and 
state whether or not your belief in a 
Supreme Being involves duties that 
to you are superior to those arising 
from any human relation. 

(c) Explain how, when, and from whom 
or from what source you received the 
training and acquired the belief which 
is the basis of your claim. 

(d) Give the name and present address of 
the individual upon whom you rely 
most for religious guidance. 

(e) Under what circumstances, if any, do 
you believe in the use of force? 

(f) Describe the actions and behavior in 
your life which in your opinion most 
conspicuously demonstrate the consist- 
ency and depth of your religious con- 
victions. 

(g) Wave you ever given public expression, 
written or oral, to the views herein ex- 
pressed as the basis for your claim? 
If so, specify when and where. 

3) Participation in organizations. 

(a) Have you ever been a member of any 
military organization or establishment 
before entering the Armed Forces for 

this tour? If so, state the name and 

address of same and give reasons why 
you became a meinber. 

(0) Are you a member of a religious sect 
or organization? If your reply is 
“ves? — 


1. State the name of the sect, and the 


name and location of its governing 
body or head if known to you. 

2. When, where, and how did you become 
a member of said sect or organiza- 
tion. 

3. State the name and location of the 
church, congregation, or meeting 
where you customarily attend. 

4. Give the name, title, and present ad- 
dress of the pastor or leader of such 
church, congregation, or meeting. 

&. Describe carefully the creed or official 
statements of said religious sect or 
organization in relation to partici- 
pation in war. 

(c) Describe your relationships with and 
activities in all organizations with 
which you are or have been affiliated, 
other than military, political, or labor 
organizations. 

' (4) References. Give the name, full address, 
occupation or position, and relationship 
to you, concerning persons who could 
supply information as to the sincerity of 
your professed convictions against par- 
ticipation in war. 


6. Immediately upon receipt of a request for 
discharge on the grounds of conscientious objec- 
tion, the individual’s commanding officer will fully 
advise and counsel him concerning the provisions 
of Section 3103, Title 38, United States Code. 
That section provides, in pertinent part, that the 
discharge of a person on the ground that he was a 
conscientious objector who refused to perform 
military duty or refused to wear the uniform or 
otherwise to comply with lawful orders of compe- 
tent military authority, will bar all rights (except 
Government insurance) of such person under Jaws 
adininistered by the Veterans Administration 
based upon the period of service from which dis- 
charged or dismissed. The only exception is in 
the cases in which it is established, to the satisfac- 
tion of the Administrator, that the member was 
insane. After counseling, the member will be re- 
quired to sign and date the following statement: 

I have been counseled concerning possible non-entitle 
ment to benefits administered by the Veterans Adminis- 


tration due to discharge from the military service as a 
conscientious objector. I understand that a discharge as 


a conscientious objector who refuses to perform satisfac- 
t t 


' TAGO 10254 


a ee See eo 


tory military duty or otherwise to comply with lawful 
orders of competent military authority may bar all rights 
based upon the period of service from whlch discharged, 
under any laws administercd by the Veterans Adminis- 
tration except my legal entitlement (if any) to any war 
risk, Government (converted) or National Service Life 

Insurance. 

e. An individual requesting discharge will re- 
ceive a counseling interview by a chaplain and a 
psychiatric interview by a psychiatrist (or medi- 
cal officer if a psychiatrist is not available). The 
chaplain will submit a report of the interview to 
include the sincerity of the individual in his belief 
and an opinion as to whether the individual’s ob- 
jection to military duty is based on his religious 
seliefs. Tho psychiatrist will subinit a report of 
osychiatric evaluation indicating the presence or 
ibsence of any psychiatric disorder which would 
warrant treatment or disposition through medical 
shannels. 

d. The application for discharge, together with 
she inclosure(s), and reports of interviews, will 
0 forwarded through military channels to The 
Adjutant General, ATTN: AGPO, Department 
of the Army, Washington, D.C., 20315. 

(1) The comment by unit commander on DA 
Form 1049 will include the following 
information: 

(a) Whether approval or disapproval is 
recommended. The reason(s) there- 
for will be included. 

(6) Duty and primary MOS (enlisted per- 
sonnel only). 

(c) Whether medical board or physical 
evaluation board proceedings are pend- 
ing or appropriate. 

(dq) Whether under investigation, under 
charges, awaiting result of trial, absent 
without leave, or whether any flagging 
action has been taken in accordance 
with AR 600-31. 

(2) Subsequent forwarding comments on DA 
Form 1049 will include recommendation 

‘for approval or disapproval and any 

other remarks that may be pertinent. 


[AGPO] 


{ 


\@O 10264 
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e. The Adjutant General, Department of the 
Army, will coordinate with the Selective Service 
System. 

5. Assignment. An individual requesting dis- 
charge based on conscientious objection will be re- 
tained in his unit and assigned duties providing 
the minimum conflict with his professed beliefs 
pending a final decision on his application. 

6. Discharge of personnel having less than 
180 days service. Personnel wlio lave less than 
180 days service when discharged will be dis- 
charged by reason of conscientious objection to 
permit service in the Conscientious Objectors’ 
Work Program. National Headquarters, Selec- 
tive Service System, 451 Indiana Avenue NW., 
Washington, D.C., 20435, will be notified promptly 
of date of discharge from military service; advised 
that the individual has not completed 180 days 
active duty, and requested to induct the individual 
into the Selective Service Colastatanoron Objectors’ 
Work Program. 

de Authority. a. Commissioned officers and 
warrant officers. Authority AR 635-20 and SPN 
558 for separation will be included in orders an- 
nouncing discharge of individuals. 

b. Enlisted personnel. Authority AR 635-20 
and SPN 318 for discharge will be included in 
directives or orders directing individuals to report 
to the appropriate transfer activity or unit per- 
sonnel section designated to accomplish transfer 
processing for discharge. 

8 Form of separation certificates. a. Dis- 
charge. An MWonorable Discharge Certificate 
(DD Form 256A) or a General Discharge Certifi- 
cate (DD Form 257A) will be Finroaridhel: Com- 
missioned officers and warrant officers will be 
furnished a discharge certificate in accordance 
with AR 635-5 or as directed by Ileadquarters, 
Department of the Army. Enlisted personnel will 
be furnished a discharge certificate in accordance 
with AR 635-200. 

b. Report of separation. Armed Forces of the 
United States Report of Transfer or Discharge 
(DD Form 214) will be furnished each individual 
discharged from service under this regulation. 


pe AT BORE 


By Order of the Secretary of the Army: 


HAROLD K. JOIINSON, 
General, United States Army, 
‘icial: Chief of Staff. 
I, C. LAMBERT, 
Vajor General, United States Army, 
The Adjutant General. 


stribution : 
To be distributed in accordance with DA Form 12-9 requirements for Military Personnel Proce- 
dures, Officer and Enlisted: 
Active Army: A. NG: D. USAR: None. 


TAGO 1026A 


@.S. GOVERNMENT PRINTING OFFICE; 1906 


a a a 


hi 


— 


August 21, 1962 
NUMBER 1300. 6 


ASD(M) 


Department of Defense Directive 


SUBJECT Utilization of Conscientious Objectors and Procedures 
for Processing Requests for Discharge Based on 
Conscientious Objection 


References: (a) DoD Directive 1332.14, "Administrative Discharge" 
(bo) DoD Directive 1315.1, "Disposition of Conscientious 
Objectors,” June 18, 1951 (cancelled herein) 


ite PURPOSE 


This Directive establishes uniform procedures for the uti- 
lization of conscientious objectors in the Armed Forces 
and consideration of requests for discharge on the grounds 
of conscientious objection. 


tee Se PPLICABILITY 


The policies and procedures set forth herein apply to all 
personnel of the Army, Navy, Air Force and Marine Corps and 
to all Reserve components thereof. 


ee POLICY 


A. No vested right exists for any individual to be dis- 

charged from military service at his own request before 
“the expiration of his term of service, whether he is 

serving voluntarily or involuntarily. Administrative 
discharge prior to the completion of his term of 
service is discretionary with the service concerned, 
based on judgment of the facts and circumstances in 
Pie mGas Cr 


B. The fact of conscientious objection does not exempt men 
from the draft; however, the Congress has deemed it 
more essential to respect a man's religious beliefs 
than to force him to serve in the Armed Forces, and 
accordingly has recognized bona fide religious objection 


APPENDIX II 
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to participation tn war, in any form, to the extent tnat sucn 
en objector (1-0 classification) is not inducted into the 
Armed Forces but is required to serve nis country Boe ne 
same period of time in civilian work contributing to tne 
maintenance of national health, safety, or interest under a 
prescribed Alternate Service Plan (Conscientious Oojectors' 
Work Program). Consistent with this national policy, bona 
fide conscientious objection by persons who are members of 
the Armed Forces will be recognized to the extent practicable 
and equitable. 


Federal courts have held that a claim to exemption from mili- 
tary service under the UMT&S Act must be interposed prior to 
notice of induction and failur> to make timely claim for 
exemption constitutes waiver of the right to claim. Therefore, 
request for discharge after entering military cervice, based 
solely on conscientious objection which existed but was not 
claimed prior to induction or enlistment, cannot be entertained. 
Similarly, requests for discharge based solely on conscientious 
objection claimed and denied by Selective Service prior to 
induction cannot be entertained. 


iieicethe policy or the Department of Defense that requests for 
discharge from the military service on the grounds of conscien- 
tious objection will be handled on an individual basis, with 
final determination made at the departmental headquarters of 
the individual's service in accordance with the facts and cir- 
cumstances in the particular case and the criteria of this 
Directive. The type of discharge, if separation is deemed 
warranted, wil. be determined by the individual's military 
record, the standards set forth in reference (a), and the 
procedural guidelines herein. 


In evaluating requests for discharge based on conscientious 
objection, great care must be exercised to insure the sincerity 
of the claim. It is essential that discharge procedures of the 
services not invite or permit abuse by unscrupulous persons who 
seek to avoid all obligations on the grounds or religious 
belief. Claims of conscientious objection by all persons, 
whether existing before or after entering military service 
should be judged by the same standards. 


“he standards used by the Selective Service System mr dever= 
mining 1-O or 1-A-O classification of draft registrants prior 
+o induction are considered appropriate for application to 
eases of servicemen who claim conscientious objection after 
entering military service. 1-A-O classification permits in- 
duction into the military service and the inductee is required 
to perrorm duties as outlined in Section V.A. oF this Uirecvives 
L-O classification does not permit induction into iafial, alte gy? 
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service but does permit induction into tne Alternate Service 
Plan (Conscientious Objectors' Work Program). In either of 
the classifications the registrant is required to ?ul?ill 
his obligations under the UMT&S Act. 


In order to insure the maximum practicable uniformity among 
the services and between members of the same service, 
advisory opinion by the Selective Service that a classifica- 
tion of 1-0 is apyropriate will normally be a requisite for 
discharge or release of members with less than two years ac- 
tive service based on conscientious objection. 


BV. CRITERIA 


A. 


The criteria for determining conscientious objection (other 
than the statutory requirement that the objection be reli- 
gious, as opposed to personal or philosophical) are not 
absolute objective measurements which can be applied across 
the board, but are the result of extensive experience and 
practices which have been upheld in the Courts in connec- 
tion with legal obligations for service. Among the factors 
considered are such items as membership in a peace church, 
training in hane and church, the general demeanor and 
pattern of conduct of the individual, his employment in 
defense-connected activities, his participation in religious 
activities, and his credibility and the credibility of 
persons supporting his claim. In the case of servicemen not 
iiable for induction after discharge because of having 
served 180 days or more, the individual's willingness to 
engage voluntarily in post-military work of the nature en- 
compassed by the Alternate Service Plan of Selective Service 
may elso be pertinent. 


While church membership and church tenets are relevant in 
determining conscientious objection, they are not compelling. 
The courts have held that mere membership in a religious 
group teaching conscientious objection is not an automatic 
basis for classification as a conscientious objector nor does 
membership in a group which does not require conscientious 
objection constitute an automatic basis for denying such 
classification. The law does not require affilietion with 
any particular group in order that an individual may be 
classified as a conscientious objector. 


Evaluation of the sincerity of a claim of conscientious ob- 
jection requires objective consideration of professed belief 
not generally shared by persons in the military service. 

For that reason, particuler care must be exercised not to 
deny bona fide convictions solely on the basis that the 
professed belie? is incampatible witn one's own. 


2 
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#Sirst amendment (Ca 1, 8/30/62) 


A. 1. In@ividuals inducted into the Service wno have WII SVALOMWS Ly 
‘veen classizied as 1-A-O by local induction toards Should 
be assigmec vo noncambatant service, Whiten in accordance 
with the President's Executive Order No. 10028, dated 
January 13, 1949, is defined as: 


(a) service in any unit of the armed forces which is un- 
armed at all times; 


: (») service in the medical department of any of tne armed 
forces, wherever performed; or 


(c) any other assignment the primary CWI GH Wesela thee 
not require the use of arms in combat provided that such - 
other assignment 1s acceptable to the individual concern- 
ed and does not require him to bear arms or to be trained 
in their use. 


oh RS 


“Nhe term 'noncanbatant training' shall mean any training 
which is not concerned with the study, use, or nandling 
of arms or weapons." 


2. Such persons, upon induction into the Service, shall be 
transferred to a training center, or station, for recruit 
training and shall be subject to all regular training, 
except the portions thereof specifically excepted by 
Executive Order No. 10028 quoted in A.1, above. There- 
after, upon completion of recruit training, cney nail 
be transferred to Hospital Corps, or Medical DeyArtment, 
for further training, provided they meet the requirements 
therefor. Such men, because of assignment to meaical 
units will not be allowed to avoid the important or 
hazardous duties which are the responsibility of all mem- 
bers of the medical organization. Any man who does not 
meet the requirements for this training, or who fails to 
complete the course, will be retained in the service and 
employed in noncambatant duties. 


B. Personnel who cleim to be conscientious objectors and state 
that they were so classificd by their local board but their 
records do not so indicate: 


1. The Commanding Officer shall obtain a stutement fron tne 
individual concerned and ret'er the case to the departzwental 
headquarters of the individual's service for investigation 
and decision. The departmental headquarters will investi- 
gate the matter through Selective Service. 


fvirst amendment (Ch 1, 8/30/62) 


ir it is determined tnat the man should have been clessi- 
fied as 1-A-0, but inadvertently was not so ciassified, 
Rhee records will be corrected, and the Commanding Officer 
Pee nOlrTecced LO correct his records accordingly. Tre 
man then will be processed as indicated in V.A. above. 


himeeemis Gevermined that no change in classification is 
Moeueempea tne individual will be notified to this effect. 
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the individual should be retained at his command and 
employed in noncombatant duties. 


imtc@iecdaals requesting discharge tor conscientious oo jec- 
TLOnMEWwall Submit. Information as required in fnellosure i 
and such other documentation of their cases as is deemed 
Epereoriate by the military department concerned. In 
order to preserve the maximum practicable uniformity of 
treatment for like cases, requests and supporting papers 
Wille torwarded, together with any other vertinent in- 
formation known to the immediate command, to departmental 
headquarters for individual determination of action on 
ioiemmMasis Of the facts and the special cireumscances of 
eclenmcaser 


Immediately upon receipt of a request for discharge on 
Peoingesot conscientious objection, the member will ste 
fully advised and counselled concerning the provisions of 
Section 3103, Title 38, United States Code. That section 
provides, in pertinent part, that the discharge of any 
person on the ground that he was a conscientious objector 
Vaegmecrused@toO perform military duty or refused to wear 
the uniform or otherwise to comply with lawful orders of 
competent military authority, shall bar all rights 
(except government insurance) of such person under laws 
administered by the Veterans Administration tased upon 
the period of service from which discharged or dismissed. 
The only exception is in cases in which it is estaplished, 
to the satisfaction of the Administrator, that the member 
was insane. After counselling, the member will be re- 
quired to sign and date the statement appended nereto as 
fre rosure (2. 


Before making a detcrmination concerning a possible dis- 
charge tor conscientious objection in cases falling with- 
ime temiasct Secvi0on TIl.G., tieymilicvary decartment 
Seevcermea will forward each case to the Director, 
Peweccive Service System, Vachington 75, 0.C., for en 
PTeecoryeopinwon as to the individual's prover ciaescit 
weeroamemcer the UMTS Act. At tne discret. on or tne 
imilitary department concerned, advisory opiniones may 
S750 be SOugnt on members with two or more years service. 
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Individuals for whom 1-9 classification 1s recommended by 
Selective Service willibe’ considered for discharge by 
reason of their conscientious objection to military 
service. 


Individuals for whom 1-A-O classification is recommended 
normally will not be considered for discharge for con- 
scientious objection reasons, but will be reasnigned to 
noncombatant duties as outlined in Section V.A. of this 
Directive. Individuals so reassigned will be reauired to 
sign and date the statement appended hereto as Inclosure 3. 


Individuals for whom neither 1-0 nor 1-A-0 clarsification | 
is recommended by Selective Service will be retained in 
military service, subject to normal duty assignments. 


If, in the Judgnent of the commander concerned, any in- 


dividual reassigned to noncombatant duties or returned to 
his normal duty sssignment demonstrates or has previously 
demonstrated his inability or unwillingness to cooperate 
in a manner which constitutes the basis for disciplinary 
action, action will be taken as in the case of any other 
member of the military service who demonstrates similar 
behavior. 


Individuals for whom 1-0 classification 1s recommended by 
Selective Service will normally be discharged "For the 
Convenience of the Government." Conscientious objection 
will be cited as the supporting reason in order to avoid 
possible future confusion. Pending separation, the in- 
dividual will be assigned duties providing the minimum 
conflict with his professed beliefs and will be required 
to maintain the same standards of performance and behavior 
as other personnel assigned to his unit. 


Personnel with less than 180 days service (volunteers or 
inductees) who are determined to be bona fide conscientious 
objectors (1-0 classification) and whose rejuest for sepa- 
ration is5 made early enough so that discharge occurs prior 
to completion ot 180 days active duty will be senarated 

for the convenience of the government by reason of con- 
scientious objection to permit service in the Conscien- 
tious Objectors' Work Program. In such cases, the 
Selective Service System will be promptly notified of the 
date of discharge from the military service, the fact that 
the individual has not completed 180 days active duty, and . 
will be requested to "induct" the individuals for the 
alternate service provided by the UMT&S Act. 
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vil. 


.S 
Determination by the military department, in accordance with 
the facts of the case and the guidelines furnished herein, 


shall be final with respect to the peer tetrative separation 
of its members. 


IMPLEMENTATION AND EFFECTIVE DATE 


A. 


B. 


All service regulations and policies in conflict with this 
Directive shall be cancelled immediately. Three copies of 
regulations implementing the policies contained herein will 
be furnished to the Assistant Secretary of Defense (Manpower ) 
within 90 days fram the date of publication of this Directive. 


This Directive is effective immediately. 


CANCELLATION 


Reference (b) is hereby superseded and cancelled. 


a 
- 


‘a oebne 


Deputy Secretary of Defense 


Inclosures - 3 


A, 
Os 


3. 


Required Information 
Statement (counselling 


concerning VA benefits) 


Statement (counselling con- 


cerning designation as 
conscientious objector) 
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Required Information 


Each person seeking release fram active service from the Armed Forces, 
as a conscientious objector, will provide the information indicated below as 
the minimum required for consideration of his request. This in no way bars 
the Military Departments from requiring additional information as they 
desire. The individual may submit such other information as desired. 


A. General Information 
1. Full name. 
2. Military Serial Number. 
3- Selective Service Number. 
4. Service Address. 
5. Permanent Home Address. 


6. Give the name and address of each school and college which you 
have attended, together with the dates of your attendance, and state in each 
instance the type of school (public, church, military, commercial, etc. ). 


7- Give a chronological list of all occupations, positions, jobs, 
or type of work, other than as a student in school or college, in which you 
have at any time been engaged, whether for monetary compensation or not, 
giving the type of work, name of employer, address of employer and the from/ 
to date for each position or job held. 


8. Give all addresses and dates of residence where you have 
formerly lived. 


9. Give the name and address of your parents and indicate whether 
they are living or deceased. 


10. State the religious denomination or sect of your father and 
mother. 


11. Did you apply to the Selective Service System (Local Board) for 
classification as a conscientious objector prior to entry into the Armed 
Forces? To which local board? What decision was made by the Board, if 
known? 


12. If you have served less than 180 days in the military service 
and are discharged as a conscientious objector, are you willing to perform 
work under the Selective Service Conscientious Objectors' Work Program? 

Yes No - Will you consent to the issuance of an order for suca 
work by your Local Selective Service Board? Yes No . 
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religious Training and Beltef. 
i. Do you believe in a Supreme Being? 


2. Describe the nature of your belief which is the basis of your claim, 
n state whether or not your belief in a Supreme Being involves duties which 
97ou are superior to those arising from any human relation. 


3. Expiain how, when, and from whom or from what source you received the 
rining and acquired the belief which is the basis of your claim. 


k. Give the name and present address of the individual upon whom you 
ey most for religious guidance. 


5. Under what circumstances, if any, do you believe in the use of force? 


6. Describe the actions and behavior in your life which in your opinion 
o conspicuously demonstrates the consistency and depth of your religious : 
ovictions. 


7- Have you ever given public expression, written or oral, to the views 
ezin expressed as the basis for your claim? If 80, specify when and where. 


. Participation in Organizations. 


1. Have you ever been a member of any military organization or estab- 
inment before entering the Armed Forces for this tour? If so, state the 
m2 and address of same and give reasons why you became a member. 


2. Are you a member of a religious sect or organization? If your reply 
s'yes": - 


@. State the name of the sect, and the name and location of its 
erning body or head if known to you. 


b. When, where, and how did you become a member of said sect or 
rani zation? 
| 
c. State the name and location of the church, congregation, or 
leGing where you customarily attend. 


ad. Give the name, title, and present address of the pastor or leader 
f3uch church, congregation or meeting. 


. e. Describe carefully the creed or official statements of said 
eLgious sect or organization in relation to participation in war. 


3. Describe your relationships with and activities in all organizations 
fin which you are or have been affiliated, other than military, political, 
ir labor organizations. 


D. References. 


1. Give the name, full address, occupation or position, and rela- 
tionship to you, concerning persons who could supply information as to the 
sincerity of your professed convictions against participation in war. 


STATEMENT 


I have been counselled concerning possible non- 
entitlement to benefits administered by the Veterans 
Administration due to discharge from the military 
service as a conscientious objector. I understand that 
a discharge as a conscientious objector, who refuses to 
perform satisfactory military duty or otherwise to com- 
ply with lawful orders of competent military authority, 
may bar all rights, based upon the period of service 
from which discharged, under any laws administered by 
the Veterans Administration except my legal entitlement 
(14£f any) to any war risk, government (converted) or 
National Service Life Insurance. 


STATEMENT 


I have been counselled concerning designation as a 
conscientious objector. Based on my religious training 
and belief, I consider myself to be a conscientious 
objector and am conscientiously opposed to participation 
in combatant training and service. I request assignment 
to noncombatant duties for the remainder of my term of 
service. I fully understand that on expiration of my 
current term of service I am not eligible for voluntary 
enlistment, reenlistment, or active service in the Armed 
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NO. 21, 944 
IN THE UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


my Ce rELIX CHAVEZ, JR., 
Appellant, 
vs. 
MEIOR GENERAL R, G, FERGUSSON, 
U. S. Army, Commanding General, 


Fort Ord, California, 


Piepellce. 
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A> PELEANT'S REPEY BRIE 

The Brief submitted by Appellee is striking because of the 
demonstrated ability to sidestep the issues raised by Appellant in his 
Opening Brief, Appellee's Brief is striking because neither in the recitation 
of the Facts of the Case nor in the Specification of Errors, and last but not 
least, in the Argument, the term due process of law does not appear once, 
Appellee's Brief is further striking because it fails to discuss the important 
issue raised as to the authority of the military to court martial Appellant 
for the third time, 

Appellee's Brief is striking because the Complaint, it self, as 


Summarized in our Opening Brief on pages 2 to 4, states that 


me>) 


. j I " 
. ~ t Ac As 
et Ry aco pee 4. ~ememrtrmarit a wn ouax! 


"Appellant also claimed that Appellee was in- 
formed of his inability to participate in 
preparation for war, nevertheless, caused him 
to be court-martialed twice and threatened with 


a third one; thus depriving him of due process of 
law. '' (emphasis ours) 


Appellee, while not disagreeing with the Statement of the Case as 
given by Appellant on pages 4 to 7 of the Opening Brief, chooses to 
disregard it. On page 6 of the Opening Brief, it is claimed that Appellant 

'.,.was entitled to separation and the denial of 
Such separation by the Appellee was illegal, 
unconstitutional and void, and it was in clear 
defiance of AR 635-20. It was also contrary to 
the provisions of Title 50 USC 456 (j) pertaining 
to conscientious objectors, ' 

The Specification of Errors as given on pages 7 and 8 of Appellant's 
Cpening Brief are clear and concise, and the fact that Appellant 

.did institute what appears to be a separate 
proceeding in this Court,..."" 
as set forth on page 8 of Appellee's Brief diminishes the issues presented 
not at all, 

Appellee's Argument, pages 10 to 15 of his Brief, repeats the 
argument that was presented by him in his Motion to Dismiss Appeal. In 
fact, the cases cited in said Motion with the exception of United States vs. 
Macintosh, 283 US 605, Clark vs, United States (Sth Cir.) 236 F 2d 3: 
and Fleming vs. United States (10th Cir.), 344 F 2d 912, are taken into 

& 
Appellee's Brief substantially verbatim from the Motion to Dismiss Appeal. 
Since Appellant's Opposition to Appellee's Motion to Dismiss Appeal 


answered the references to those cases which were cited in the Motion to 


Dismiss, we are not going to burden the Court by repeating our argument, 


but will restrict ourselves to that of Appellee's argument which appears to 
be in addition to his Motion to Dismiss. 
ARGUMENT 
I 
The reliance of Appellee upon United States vs. Macintosh, supra, 
is misplaced because of subsequent decisions of the Supreme Court. While 
Eyppellant claims, and we believe correctly, that because the issues are of 
constitutional dimension as interpreted by the United States Court of 
Military Appeals in United States vs. Tempia, CM 19815, Appellee fails to 
meet this thrust of our argument as it fails to meet the thrust that the 
threatened third court martial deprived Appellant of due process of law. 
Instead of this argument, Appellee seems to rely on United States vs. 
Macintosh. However, we believe that Girouard vs. United States, 328 US 
61, 66S Ct 826, clearly overruled the Macintosh case, as it overruled the 
companion cases, United States vs. Schwimmer, 279 US 644, 49S Ct 448, 
and United States vs. Bland, 283 US 636, 51S Ct 569, 
Justice Douglas, who delivered the opinion of the Court in the 

Girouard case, stated that 

"| the principle emerging from the three cases 

(meaning the Schwimmer, Macintosh, and Bland 

cases) obliterates any factual distinction among 

them, As we recognized in In re Summers, 325 U.S. 

bol, O12, 51, Ooms etemto0n, lols. Lolo, they 

stand for the same general rule -- than an alien who 

refuses to bear arms will not be admitted to 

citizenship. As an original proposition, we could not 

agree with that rule. The fallacies underlying it 

were, we think demonstrated in the dissents of 


Mr. Justice Holmes inthe Schwimmer case and of 
Mr, Chief Justice Hughes in the Macintosh case." 


It appears to the Appellant that this wording clearly indicates that 
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the Macintosh case is no authority for the proposition advanced by the 
Appellee, In fact, Justice Douglas seems to hold the dissenting opinionsof 
Chief Justice Hughes in the Macintosh case and of Justice Holmes in the 
Schwimmer case are the law pursuant to the Girouard decision. Chief 
Justice Hughes pointed out in the Macintosh case at page 633 that religious 
scruples against bearing arms have been recognized by Congress in the 
various draft laws. Justice Holmes in the Schwimmer case at page 654 


underlines the principle 

",..of the Constitution that more imperatively 
calls for attachment than any other it is the 
principle of free thought -- not free thought for 
those who agree with us but freedom for the 
thought that we hate, " 


Justice Douglas in the Girouard case joins Justice Holmes by saying that 


"The struggle for religious liberty has through the 
centuries been an effort to accommodate the 
demands of the State to the conscience of the 
individual. The victory for freedom of thought 
recorded in our Bill of Rights recognizes that in the 
domain of conscience there is a moral power higher 
than the State. Throughout the ages men have 
suffered death rather than subordinate their allegiance 
to God to the authority of the State, Freedom of 
religion’ guaranteed by the First Amendment is the 
product of that struggle. "' 


Justice Douglas then quotes United States vs. Ballard, 322 US 78, 645 Ct 
882, to the effect that 
"Freedom of thought, which includes freedom of 


religious belief, is basic in a society of free 
men. West Virginia State Board of Education vs. 


Barnette, 319 U.S, 624, 63 5S Ct 11736, 67 bed, 
1628, 147 A, Lek, 674,” 
The majority of the Supreme Court in the Macintosh case then concludes 


" ,.that the Schwimmer, Macintosh and Bland cases 
do not state the correct rule of law." 


i 
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Appellant submits that Appellee's Argument, under I, relying on 

» || Macintosh, does not state the law correctly and the cases cited by Appellee 
-in addition are similarly lacking authority.(Appellee cites on page 10, 

| Storey vs. United States (9th Cir), 370 F 2d 255, which citation appears in 
his Motion to Dismiss Appeal. However, there it is designated as Stacey 
Vs. United States, ) 


Appellee relies on an old, old case when he cites In re Grimley, 


137 US 147 as an authority for the apparent claim of Appellee that a military 
man by enlisting into the Armed Forces of the United States, ipso facto, 
loses his constitutional rights, This argument was put to naught by Tempia 
vs. United States, supra, as thanks to the genius of the Constitution the 
hoary concepts were substituted by conceps more in line with our under- 
standing of social problems, Reading the law as it ought to be read, one 
must conclude that wines and law decisions do not necessarily improve with 
age, 

We do not believe that Appellee would insist that Scott vs, Sanford, 
19 Howard 329 is still the law just because it was decided in 1857 to the 
effect that a Negro has no standing in the Court of law. The Supreme Court 
of the United States felt unbound by an ancient holding and So it stated in 
Brown vs. Board of Education, 349 US 294, 75 S Ct 753, 

13h 

Contrary to Appellee's claim, there is an authority, and that is 
the due process of law which compels action even by the military. 

Burns vs. Wilson, 346 US 137, 73 S Ct 1045 contradicts Appellee's 


claim presented as his second point on pages 14 and 15. In that case 
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"The District Court dismissed the applications 
without hearing evidence, and without further 
review, after satisfying itself that the courts- 
martial which tried petitioners had jurisdiction 
over the crimes with which they were charged 
as well as jurisdiction to impose the sentences 
which petitioners received, "' 


The Court of Appeals affirmed the District Court judgment and the Supreme 


Court granted certiorari because 


Petitioners’ allegations are serious, and, as 
reflected by the divergent bases for decision 
in the two courts below, the case poses important 


problems concerning the proper administration 
of the power of a civil court to review the judgment 


of a court-martial..." 


In the Burns case, the petitioners claimed they they were court 


martialed and sentenced by that court 


"as a result of proceedings which denied them basic 
rights guaranteed by the Constitution, "' 


as the Appellant here claims that the two court martials and the threatened 


third court martial denied him basic rights guaranteed by the self-same 


Constitution. In the Burns case the Supreme Court held that 


"The federal civil courts have jurisdiction over 
such applications. By statute, Congress has 
charged them with the exercise of that power 
(footnote refers to 28 USC, Para. 2241), 
Accordingly, our initial concern is not whether the 
District Court has any power at all to consider 
petitioners! applications; rather our concern is 
with the manner in which the Court shoud proceed 


to exercise its power, " 
Appellant claimedin his original Brief and he repeats his claim here 
that the District Court errored when it denied his application without a 
hearing on the ground that the federal courts have no jurisdiction over 


court martial proceedings, While we know that the Supreme Court made it 
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clear that 
"Military law, like state law, is a jurisprudence which 
exists separate and apart from the law which governs 
in our federal judicial establishment." 

Nevertheless, it also held in the Burns case that 
"The military courts, like the state courts, have the same 
responsibilities as do the federal courts to protect a person 
from a violation of his constitutional rights, ' 

Appellant set forth in his original pleadings filed in the District Court 
that the threatened third court martial, if proceeded with, will violate his 
constitutional right not to be put into double or multiple jeopardy. In 
accordance with the holding of the Supreme Court in the Burns case and in 
accordance with the holding of the United States Court of Military Appeals 
in the Tempia case, supra, the District Court was bound to assume 
jurisdiction and because of its failure to do so, the holding of that Court 
must be reversed, 

CONCLUSION 

As set forth in Appellant's Opening Brief, Appellant's rights which 
were threatened by the third court martial were of constitutional 
dimensions, and therefore, the District Court was bound to assume 
jurisdiction and grant the protection as prayed for in the Complaint. The 
refusal of the District Court to do so requires reversal and the Appellant 
prays that an Order may be entered upon the Trial Court to proceed with the 
erring sol the Case On the merits, 

Sucha hearing ought to be granted even though the third court martial 
did in effect take place as it is claimed by Appellee on page 15 of his Brief 


Pursuant to this third court martial he was found guilty and was sentenced 


to one year at hard labor and to a dishonorable discharge as well as 
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forfeiture of all pay and allowances, It is true as set forth by Appellee that 
the review of the decision of the court martial is now before the Board of 
Review. In fact, the Brief on behalf of Appellant was forwarded to the 
Board of Review in Washington, D.C. on November 20, 1967. There is, 
however, no decision, and since Appellant may have completed his court 
martial sentence before a decision is forthcoming from the Board of 
Review, there is no likelihood whatsoever that the case 

",..may reach the Court of Military Appeals," 
as claimed by Appellee. 

Appellant submits that whatever the decision of the Board of Review 
may be, the issue raised by him in the District Court of the United States 
is not moot, and, in fact, the constitutional questions remain whether or 
not the court martial had jurisdiction to proceed against him the third time 
and whether or not the sentence which stamped his action based on his 
religious scruples "dishonorable'' may stand. To determine that issue, an 
Order upon the United States District Court to hear the case on the merits 
is required, 

Dated, Carmel, California, 


January 10, 1968, 


Respectfully submitted, 
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